IN THE COURT OF APPEAL

ORIGINAL CONSTITUTIONAL JURISDICTION

CIVIL  No.       of 2020
BETWEEN:-
In the Matter of the Constitution of Guyana.





ESLYN DAVID
Applicant

-   and   -
1. CHIEF ELECTIONS OFFICER

2. CHAIRMAN OF THE GUYANA ELECTIONS COMMISSION

3. THE GUYANA ELECTIONS COMMISSION

4. THE ATTORNEY GENERAL OF GUYANA







Respondents

NOTICE OF MOTION
TAKE  NOTICE  that  this  Court  will  be  moved  pursuant to its Original Constitutional Jurisdiction conferred by Article 177(4) of the Constitution of Guyana on  a  day  and  at  an hour  of  which  you  will  be  informed  by  the  Registrar  by Mr. B. MAYO  ROBERTSON, Attorney-at-Law, on the part of the Applicant  for  the  following  relief.  The  grounds  for  this  Application  are  set  out  in  the  Affidavit in  Support  of  Motion  attached  hereto.
a) A  Declaration  that  the  GUYANA ELECTIONS COMMISSION has  failed  to  act  in  accordance  with  the  terms  of  the  Order No.  60  of  2020  and  the  amended  Order  dated  the  29th day of  May,  2020,  in  that  the  GUYANA ELECTIONS COMMISSION  has  failed  to  determine a final credible count and or  the  credibility  of  the result  of  the  General  and  Regional  Elections held on the 2nd day  of  March,  2020,  as  required  to  do  by  Order  No. 60 of  2020  and  the  amended Order dated the 29th day of May, 2020.

b) An  Order  that  there  be  an  interpretation  of  the words “more votes are cast” in Article 177 (2) (b) of the Constitution of Guyana.

c) An  Order restraining the Chief Elections Officer from complying with the Direction of the Chairman of the Guyana Elections Commission as set out in a Letter dated the 16th day of June, 2020,to submit to the Guyana Elections Commission an Elections Report under Article 177 (2) ( b) of the Constitution of Guyana without the Guyana Elections Commission determining the final credible count and or the credibility of  the General  and  Regional  Elections  held  on the 2nd day of March, 2020, as required by the Order No. 60 of 2020 and the amended Order of the 29th day of March, 2020.
d) An  Order  restraining the Chief Elections Officer from complying with the Direction of the Chairman of the Guyana Election Commission as set out in a Letter dated the 16th  day of June, 2020,  to submit an Elections Report under Section 96 of the Representation of the People  Act without the Guyana Elections Commission  determining the final credible count and or the credibility of  the result  of  the  General  and  Regional  Elections  held  on the 2nd day of March, 2020, as required by the Order No. 60 of 2020 and the amended Order of the 29th day of March, 2020.

e) An  Order restraining the Chief Elections Officer from submitting  to  the Guyana Elections Commission an Elections Report under Article 177 (2) (b) of the Constitution containing votes which are not credible within the meaning of Order No. 60 of 2020.
f) An  Order restraining  the Chief Elections Officer from submitting  to  the  Elections Commission an Elections  Report under Section 96 of the Representation of the People Act, Chapter 1:03  containing votes which are not valid and credible.

g) Such  further  and  or  other  Order  as  may  be  just.
h) Costs.

…………………………………………………

Mr. B. MAYO ROBERTSON

Attorney-at-Law for the Applicant.

Dated  at Georgetown, Demerara,

This       day of June, 2020.

This Notice  of  Motion  is  issued  by  Mr.B. MAYO ROBERTSON, Attorney-at-Law whose  address  for service and place of business is at Lot 166 Charlotte Street, Lacytown, Georgetown, Demerara,  Guyana.
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AFFIDAVIT IN SUPPORT OF NOTICE OF MOTION

I, ESLYN DAVID, of Lot 15 Pike Street, North Sophia, Georgetown, Demerara, Guyana,  being  duly  sworn,  make  oath  and  say  as  follows:-
1. That  I  am  the  Applicant herein.

2. That the matters to which I  depose herein are within my personal  knowledge  save  and  except  where  it  is  so  stated.
3. That I am a citizen of Guyana, a registered voter in Electoral District No. 4  and was duly qualified to vote and voted in the last General and Regional Elections held in Guyana on the 2nd day of March, 2020.

4. That the First Named Respondent is a Constitutional and Statutory Officer.

5. That the Second Named Respondent is the Chairman of the Third Named Respondent, Guyana Elections Commission.

6. That the Third Named Respondent is a constitutional body established pursuant to Article 161 of the Constitution of the Cooperative Republic of Guyana and is responsible for, inter alia, the conduct of Elections in accordance with the Constitution, Representation of the People Act, Chapter 1:03, Laws of Guyana and such other applicable Laws.

7. That  the  Fourth  Named  Respondent  is the Attorney General of Guyana.

8. That Article 162 (1) (a) of the Constitution provides that the functions of the Guyana Elections Commission shall be those set out in the Constitution, or   such Act of Parliament  as may be applicable,  and expressly stipulates that the Commission “shall exercise general direction and supervision over the registration of Electors and the administrative conduct of all the elections of members of the National Assembly.”

9. That the Representation of the People Act, Chapter 1:03 Laws of Guyana and the Election Laws (Amendment) Act 2000 are two Acts of Parliament that, in addition to the Constitution, contain substantially the powers and the functions of the Guyana Elections Commission.

10. That I am a keen follower of politics and civic affairs in Guyana. Having voted, I anxiously awaited the results of the General and Regional Elections held on the 2nd day of March, 2020. I expected that within a few days after the said Elections that there would have been a public announcement of the results and that I would know who was elected President of Guyana and all were elected members of the National Assembly.
11. That as a consequence of contentions that the declarations of certain Electoral Districts were lacking in credibility the Third Named Respondent undertook a Recount of all the electoral districts.

12. That the Third Named  Respondent issued pursuant to Article 162 of the Constitution and Section 22 of the Election Law Amendment Act an Order. That attached hereto and marked exhibit “A” is a copy of  the Order.

13. That  Paragraphs 12 (Twelve) and 14 (Fourteen) of the Order No. 60 of 2020 stated:

“12.
The matrices for the recount of the Ten (10) Electoral District shall then be tabulated by the  Chief Election Officer and shall  be submitted in a report, together with a Summary of the observation reports for each Districts, to the Commission.
14.
The Commission shall, after deliberating on the Report at Paragraph 11, determine whether it should request the Chief Elections Officer to use the data  compiled in accordance with Paragraph 11 as the basis for the submission of a report under Section 96 of the Representation of the People Act Chapter 1:03.”
14. That the Third  Named Respondent on the 29th day of May, 2020, issued an Amended Order.  That attached hereto and marked exhibit “B” is a copy of Amended Order.

15. That  Paragraph  14  of  the  aforesaid  Order  No.  69  of 2020 was amended by the Order of the 29th day of May, 2020, Paragraph 14 as amended stated:

“Paragraph 14 of the Order is hereby amended to read as follows:

“The Commission shall, after deliberating on the Report at  Paragraph 12,  determine whether it should request the Chief Elections Officer to use the data compiled in accordance with Paragraph 12 as the basis for the submission of a report under Section 96 of the Representation of the People Act Chapter 1:03, provided that the Commission shall, no later than three (3) days after receiving the report  make the declaration of the results of the final credible count of the Elections held on the 2ndday of March, 2020.”

16. That  by Order No. 60 of 2020, dated the 4th day of May, 2020, and the amended Order dated the 29th of May, 2020, the Elections Commission undertook a Recount Process of all Ballots cast at the 2nd March, 2020, General and Regional Elections.

17. That in the aforementioned Orders the Elections Commission determined that the central objective of the aforementioned Recount Process was to determine a ‘final credible count’ to make the declaration of the results.

18. That the Elections Commission in the aforesaid Order also established the  criteria or standard for determining the ‘final credible count”.
The Orders required the following:-
1. The reconciliation of the ballots issued with the ballots cast:

(a) Destroyed,

(b) Spoiled,

(c) Stamped

2. And as deemed necessary their:

(a) Counter foils/stubs

(b) Authenticity of the ballots;

(c) The number of voters listed and crossed out as having voted;

(d) The number of votes cast without ID cards;

(e) The number of proxies issued and utilized

(f) Statistical anomalies

(g) Occurrences recorded in the Poll Book.
19. That in accordance with the aforesaid Order and particularly with the criteria set out in Order 60 of 2020 and reproduced in Paragraph 18, objections were made in respect of ballot boxes in every Electoral District by Agents of Political Parties. 

20. That the aforesaid objections were recorded in a document named the Observation Report, the said document being a Statutory Document created by the Third Named Respondent.

21. That ballots were counted and recorded on another document named Statement of Recount.
22. That  in accordance with the Gazetted Order No. 60 of 2020 dated the 4thday  of May, 2020,and amended as at the 29th of May, 2020, and pursuant to Section 96 (1) of the Representation of the People Act,the  Chief  Elections  Officer  is  required to determine the “total number of “valid votes” and in accordance with Article 177 (2) (b) of the Constitution where there is the reference to ‘more votes cast”, it must necessarily mean more ”valid votes” cast.

23. That  during  the  Recount,  the  Guyana Elections Commission were  written Letters by the A Partnership for National Unity + Alliance  For  Change,  Election Agent, Mr. JOSEPH HARMON in which he pointed out  numerous  discrepancies  and anomalies  which impacted  on the credibility of the Elections. That attached hereto and marked exhibit “C” are copies of some of the said Letters.

24. That the aforesaid Election Agent wrote a Letter dated the 20th day of  May, 2020, to the Guyana Elections Commission confirming that in a meeting between the Guyana Election Commission  and  A Partnership for National Unity +  Alliance  For  Change that the Election  Commission had confirmed that the credibility of elections was a critical component of the National Recount as provided for in the Gazetted Order which provided for the National Recount. That attached and marked exhibit “D” is a copy of the Letter.
25. That on the 13th day of June, 2020 the Chief Elections Officer submitted his Report as required by Paragraph 12 of the Order No. 60  of 2020 in respect of each of the 10 (Ten) Electoral Districts.

26. That in each of the Reports for the said Electoral Districts  the Chief Elections Officer stated:

“Finally,  the  summation of anomalies and instances of voter impersonation identified in Districts  [1 to 10] clearly does not  appear to satisfy the criteria of impartiality, fairness and compliance with provisions of the Constitution  and the Representation of the People Act, Chapter 1:03. Consequently, on the basis of the votes counted andthe information furnished from the recount, it cannot be ascertained that the results for the Districts  [1 to 10]meet the standard of fair and credible Elections.”
That attached and marked exhibit “D1” is a copy of the Report.
27. That on the 16th day of June, 2020, the Elections Commission stated it did not have the legal authority to determine the credibility of the  March 2, 2020, General and Regional Elections and  by  extension to   arrive  at  a  final  credible  count  as  required by  the  aforesaid  Orders. That attached and marked exhibit “E” is a copy of the Statement delivered by the Chairman of the Guyana Elections Commission.

28. That  the  Elections  Commission released a press Statement in which  it  stated  inter  alia:

“After considerable deliberations at the Commission on the report submitted by Chief Election Officer (CEO), Mr. Keith Lowenfield on the National Recount of votes cast in the 2nd March, 2020 General and Regional Elections, Chairperson of the Commission, Justice Claudette Singh has requested for the CEO prepare a report to ascertain the results of the elections under Section 96 of the Representation of the People Act, Chapter 1:03 and in keeping with Order No. 60 of 2020 and its addendum dated 29th May, 2020.”

That  attached  and  marked  exhibit “F”  is  a  copy  of  the  Press Statement.

29. That on the 16th day of June, 2020, the Chairman of the Guyana Elections Commission wrote to the Chief Elections Officer requiring that the Chief Elections Officer submit to the Guyana Elections Commission his Report as required by Section 96 of the Representation of the People Act  and Article 177 (2) (b) of the Constitution using the results of the recount for consideration by the Commission. That attached and marked exhibit “G” is a copy of the Letter.

30. That I am advised by Mr. B. MAYO ROBERTSON, Attorney-at-Law and verily believe that the words “more votes cast” in Article 177 (2) (b) of the Constitution has to  be construed in light of Section 96 of the Representation of the People Act.

31. That I am further advised by Mr. B. MAYO ROBERTSON, Attorney-at-Law  and verily believe that the meaning of “more votes cast” in Article 177 (2) (b) of the Constitution has to be construed in light of Order No. 60 of 2020 and the amending Order dated the 29th day of May, 2020.

32. That  in  the  premises,  I  do  pray  that  this  Honourable  Court will  be  pleased  to  grant  the  relief  sought  in  the  Notice  of Motion  herein.
33. That  I   hereby  authorise  Mr. B. MAYO ROBERTSON,  Attorney-at-Law,  to  act  as  my  Attorney-at-Law  and  to  do  all  acts  and  things  necessary  herein  and  in  connection  therewith  on  my  behalf.
34. That  my  address  for  service  and  place  of  business  is  at  Lot 166 Charlotte  Street,  Georgetown,  Guyana.
35. That this Affidavit is drawn by Mr. B.MAYO ROBERTSON, Attorney-at-Law,  on  my  instructions.







……………………………………

Sworn at Georgetown, Demerara,

This      day of June, 2020.
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